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August 22, 2014 
 

Submitted via FOIA online 
 
Regional Freedom of Information Officer 
U.S. Environmental Protection Agency 
Region 2 
290 Broadway, 26th Floor 
New York, NY 
 

Re: FOIA Request Concerning New York State Office of Parks, 
Recreation and Historic Preservation Identification of UIC Wells 

 
Dear Regional FOIA Officer 
  

We are writing on behalf of Waterkeeper Alliance, Inc. (Waterkeeper) to request 
records in the possession of the U.S. Environmental Protection Agency (EPA) pursuant to 
the Freedom of Information Act (FOIA).   

 
I. 
 

RECORDS REQUESTED 
 
This request pertains to a letter dated November 26, 2013 from Douglas 

McKenna, Chief of EPA Region 2’s Water Compliance Branch, to Andy Beers, 
Executive Deputy Commissioner of the New York State Office of Parks, Recreation and 
Historic Preservation (“OPRHP”). See attached, Exhibit A (the “Letter”).  In the Letter, 
EPA requested OPRHP to, within 60 days of receipt of the Letter, “[p]rovide EPA with a 
complete inventory of [Underground Injection Control] wells for each New York State 
Park[,]” and went on to provide detailed instruction on how OPRHP could adequately 
comply with the request.  See Letter at 2. 

 
We hereby request all records OPRHP has provided EPA responsive to its 

November 26, 2013 request, and any records concerning subsequent communications 
between EPA and OPRHP with respect to the Letter and/or the information requested in 
the Letter.  For purposes of this request, the term “records” means information of any 
kind, including, but not limited to, documents (handwritten, typed, electronic or 
otherwise produced, reproduced, or stored), letters, e-mails, facsimiles, memoranda, 
correspondence, notes, databases, drawings, graphs, charts, photographs, minutes of 
meetings, electronic and magnetic recordings of meetings, and any other compilation of 
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data from which information can be obtained.1 
 
 In addition, Waterkeeper Alliance requests all “Inventory or Injection Wells” and 
“Class V Well Pre-Closure Notification” forms (see examples attached hereto as Exhibit 
B), submitted by OPRHP to EPA after October 2013. 
 

Waterkeeper Alliance requests electronic copies wherever possible.  Please 
produce the records described above by emailing them to nick@superlawgroup.com or 
through FOIAonline, or by mailing them to the address listed on the first page of this 
letter.  
 

Please produce the records on a rolling basis; at no point should EPA’s search for, 
or deliberations concerning, certain records delay the production of others that EPA has 
already retrieved and elected to produce.  In the event that EPA determines that some of 
the records requested above may already be publicly available, we will be happy to 
discuss whether the scope of this request can be narrowed accordingly. 
 

We remind you that FOIA requires that you respond within 20 working days of 
your receipt of this request2 and that such response must include a “determination” as to 
whether Waterkeeper Alliance will receive all the documents they request – that is, 
“[EPA] must at least inform the requester of the scope of the documents that the agency 
will produce, as well as the scope of the documents that the agency plans to withhold 
under any FOIA exemptions.”3  Further, “FOIA requires that the agency make the 
records ‘promptly available,’ which depending on the circumstances typically would 
mean within days or a few weeks of a ‘determination,’ not months or years.”4 

 
II. 

 
FEE WAIVER 

 
Waterkeeper requests that EPA waive all fees associated with responding to this 

request.  FOIA dictates that requested records be provided without charge if “[1] 
disclosure of the information is in the public interest because it is likely to contribute 
significantly to public understanding of the operations or activities of the government and 
[2] is not primarily in the commercial interest of the requester.”5  As explained below, the 
requested disclosure would meet both of these requirements because Waterkeeper’s 

                                                 
1 See 40 C.F.R. § 2.201(j). 
2 See 5 U.S.C. § 552(a)(6)(A)(i). 
3 Citizens for Responsibility and Ethics in Washington v. F.E.C., 711 F.3d 180, 186 (D.C. Cir. 2013). 
4 Id. at 188 (citing 5 U.S.C. § 552(a)(3)(A), (a)(6)(C)(i)). 
5 5 U.S.C. § 552(a)(4)(A)(iii); see also 40 C.F.R. § 2.107(l)(1).   
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request complies with each of the factors agencies and courts consider in making fee 
waiver determinations.6   
 
A. Disclosure is in the Public Interest. 
 

The disclosure requested here would be “likely to contribute significantly to 
public understanding of the operations or activities of the government.”7  Specifically, as 
we discuss immediately below in subsections II.A.1-4, the requested disclosure would 
satisfy the four elements identified in EPA’s FOIA Regulations8 and in the U.S. 
Department of Justice’s Fee Waiver Policy Guidance. 
 

1. The request concerns the operations or activities of the government. 
 

The requested records concern “the operations or activities of the government.”9 
As the EPA’s November 26, 2013 letter explains, 

 
inventory of UIC wells is requires pursuant [to] 40 Code of Federal 
Regulations (CFR) §§ 144.26, 144.27 and 144.83(a) and UIC wells must 
either be authorized by rule in accordance with 40 CFR § 144.24 and 
§144.84 or by permit in accordance with 40 CFR 144.3. Additionally, 
there are two well types that are banned and require closure, large capacity 
cesspools and motor vehicle waste disposal wells. 

 
See Letter at 1. The records requested pertain to OPRHP’s operation of UIC wells, and 
OPRHP’s compliance with the aforementioned regulations, which have been 
promulgated by EPA under the Safe Drinking Water Act (SDWA). These regulations 
“are designed to assure that the operation of injection wells will not contaminate 
underground sources of drinking water or endanger human health.” Id. Waterkeeper is 
concerned with OPRHP activities in relation to that goal, and the information EPA has 
available to inform enforcement activities under the SDWA.  
 

2. The disclosure is likely to contribute to an understanding of 
government operations and activities. 

 
The information has high informative value and the disclosure is likely to contribute 
                                                 
6 The U.S. Department of Justice (DOJ) has identified six factors to assess whether the two requirements 
have been met, and the courts have applied these factors.  See, e.g., Stephen J. Markman, U.S. Dep’t of 
Justice, FOIA Update, Vol. VIII, No. 1, New Fee Waiver Policy Guidance at 3-10 (1987); see also Judicial 
Watch, Inc. v. U.S. Dep’t of Justice, 365 F.3d 1108, 1126 (D.C. Cir. 2004). 
7 5 U.S.C. § 552(a)(4)(A)(iii). 
8 See 40 C.F.R. § 2.107(l)(2). 
9 40 C.F.R. § 2.107(l)(2)(i).   
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meaningfully to an understanding of government operations,10 because much of the 
requested information is not currently in the public domain and would disclose 
information concerning whether OPRHP is in compliance with SDWA regulations at its 
state parks, and the extent to which EPA is enforcing violations of the Act.  

3. The information will contribute to the understanding of a reasonably 
broad audience of persons interested in the subject. 

 
Disclosure will likely contribute to the understanding of a broad public audience 

interested in compliance with and enforcement of the SDWA. Waterkeeper Alliance has 
expertise in this subject area and the ability and intention to disseminate to the public any 
newsworthy information it finds in the requested records. 

Waterkeeper Alliance has 178 local Waterkeeper Alliance member organizations 
throughout the United States, and six in New York alone. Communities in New York, 
and across the nation, look to Waterkeeper Alliances for critical information concerning, 
among other things, sources of water pollution. The information requested is vital to 
helping the public understand the quality and safety of their drinking water, and 
compliance with and enforcement of the SDWA. 

Waterkeeper Alliance has a proven ability to disseminate information quickly and 
effectively through various communication channels including publications, public 
interest litigation, educational programs, media initiatives, and its website. Waterkeeper 
Alliance’s website www.waterkeeper.org is updated regularly and draw thousands of 
visits per month. Waterkeeper Alliance also publishes WATERKEEPER, a magazine on 
water-related environmental and public health subjects of current interest, which has an 
annual circulation of 130,000. Currents is Waterkeeper Alliance’s electronic newsletter 
on water-related issues that is distributed by email to approximately 24,000 subscribers 
monthly and made available to the general public online. Waterkeeper Alliance also 
issues press releases and participates in press conferences and interviews with reporters. 
 

Waterkeeper Alliance routinely uses FOIA to obtain information from federal 
agencies.  Waterkeeper Alliance has demonstrated its ability to analyze and distribute 
information to a broad audience of interested people. 
 

4. The information will contribute “significantly” to public 
understanding of government operations or activities. 

 
Disclosure of the requested documents is “likely to contribute significantly to 

public understanding,”11 because Waterkeeper intends to disseminate any newsworthy 
                                                 
10 40 C.F.R. § 2.107(l)(2)(ii). 
11 5 U.S.C. § 552(a)(4)(iii); 40 C.F.R. § 2.107(l)(2)(iv). 
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information in the released records, and their analysis of such records, to their member 
bases and to the broader public, through one or more of the many communications 
channels referenced above.  The manner in which OPRHP operates injection wells, 
whether any banned injection wells exist in state parks, and the extent to which OPRHP’s 
operation of injection wells may contaminate underground sources of drinking water or 
endanger human health are all subjects that are presently unknown to the general public, 
but would be of interest to many members of the public concerned about environmental 
issues and stewardship by the government.  Therefore, the public’s understanding of the 
subject in question, as compared to the level of public understanding existing prior to the 
disclosure, will be enhanced by the disclosure to a significant extent.12   
 
 B. Waterkeeper has no commercial interest in this information. 
 

Disclosure in this case would also satisfy the second prerequisite for a fee waiver 
because Waterkeeper does not have any commercial interest that would be furthered by 
the requested disclosure.13  Waterkeeper is a not-for-profit organization and, as such, has 
no commercial interest.14  “Congress amended FOIA to ensure that it be ‘liberally 
construed in favor of waivers for noncommercial requesters.’”15  Waterkeeper’s interest 
in obtaining the requested materials is to serve the public interest by disclosing presently 
non-public information about OPRHP compliance with, and EPA enforcement of, the 
SDWA. 
 

For all of the foregoing reasons, a fee waiver is warranted here.  
 

C. Waterkeeper is a media requester. 
 

Even if EPA were to deny a public interest waiver of all costs and fees, 
Waterkeeper is a representative of the news media entitled to a reduction of fees under 
FOIA and EPA’s FOIA regulations.16  Under FOIA, a representative of the news media is 
“any person or entity that gathers information of potential interest to a segment of the 
public, uses its editorial skills to turn the raw materials into a distinct work, and 
distributes that work to an audience.”17     
                                                 
12 40 C.F.R. § 2.107(l)(2)(iv). 
13 5 U.S.C. § 552(a)(4)(A)(iii); 40 C.F.R. § 2.107(l)(1). 
14 40 C.F.R. § 2.107(l)(3)(i).   
15 Judicial Watch v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003) (internal citation omitted); see also 
Forest Guardians v. U.S. Dep’t of Interior, 416 F.3d 1173, 1178 (10th Cir. 2005).   
16 5 U.S.C. § 552(a)(4)(A)(ii)(II); 40 C.F.R. § 2.107(c)(1)(iii), (l). 
17 5 U.S.C. § 552(a)(4)(A)(ii); see also Elec. Privacy Info. Ctr. v. United States Dep’t of Def., 241 F. Supp. 
2d 5, 11-14 (D.D.C. 2003) (a “non-profit public interest organization” qualifies as a representative of the 
news media under FOIA where it publishes books and newsletters on issues of current interest to the 
public). 



 
Regional Freedom of Information Officer 
August 22, 2014 
Page 6 
 
 
 
As described earlier in this request, Waterkeeper publishes WATERKEEPER magazine, 
which has an annual circulation of 130,000, and Currents an electronic newsletter that 
reaches 24,000 subscribers. These publications routinely include information about 
current events of interest to the readership and the public. Waterkeeper maintains a 
significant additional communications presence on the internet through articles routinely 
posted on its website. Thus, Waterkeeper is also a media requester. 
 

IV. 
 

WILLINGNESS TO PAY FEES UNDER PROTEST 
 

Please provide the records above irrespective of the status and outcome of your 
evaluation of Waterkeeper’s fee category assertion and fee waiver request.  In order to 
prevent delay in EPA’s provision of the requested records, Waterkeeper states that it will, 
if necessary and under protest, pay fees in accordance with EPA’s FOIA regulations.18  
Please consult with us, however, before undertaking any action that would cause the fee 
to exceed $150.  Such payment will not constitute any waiver of Waterkeeper’s right to 
seek administrative or judicial review of any denial of its fee waiver request and/or 
rejection of its fee category assertion. 
 

Thank you for your attention to this matter.  If there is anything we can do to 
facilitate this request or if you have any questions, please contact us. 
 
 

Very truly yours, 
     

 
 
Nicholas W. Tapert 

Attachments 
 
cc (via e-mail): 
 Doug McKenna, EPA 
 
 
 

                                                 
18 40 C.F.R. § 2.107(c)(1)(iv), (c)(2), and (d).   
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